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FI NAL ORDER

Pursuant to notice, a formal hearing was held in this
case on January 10 and 28, 2002, in Live Cak, Florida, before
the Division of Adm nistrative Hearings, by its designated
Adm ni strative Law Judge, Barbara J. Staros.

APPEARANCES

For Petitioner: Daniel H Thonpson, Esquire
Berger, Davis & Singerman, P.A.
215 South Monroe Street
Suite 705
Tal | ahassee, Florida 32301

For Respondent: Bruce Robinson, Esquire
Brannon, Brown, Hal ey,
Robi nson & Bul l ock, P.A.
Post Office Box 1029
Lake City, Florida 32056

STATEMENT OF THE | SSUE

Whet her Rul es 40B-1.702(4); 40B-4.1020(12) and (30);

40B- 4. 1030; 40B-4.1040(1) (b) and (c); 40B-4.2030(4);



40B- 4. 3000(1)(a); 40B-4.3010; 40B-4.3020; 40B-4.3030; 40B-
4.3040; and 40B-400.103(1)(h), Florida Adm nistrative Code, of
t he Suwannee River Water Managenent District, are an invalid
exerci se of delegated | egislative authority for reasons
described in the Second Anended Petition to Determine Validity
of Rul es.

PRELI M NARY STATEMENT

Petitioner, Angel o' s Aggregate Materials, Inc.
(Angelo's), filed a Petition to Determine Validity of Existing
Rules with the Suwannee Ri ver Water Managenent District
(District) on or about November 13, 2001. The Petition was
forwarded to the Division of Adm nistrative Hearings on
Novenmber 13, 2001, and was assigned to Lawence P. Stevenson,
Adm ni strative Law Judge.

By order dated November 13, 2001, this case was
consolidated for hearing with DOAH Case No. 01-4026RU. A
Motion to Change Venue was filed and by order dated Novenmber
27, 2001, venue was changed to Live Oak, Florida. The cases
were then reassigned to Adnministrative Law Judge Barbara J.
Staros. By agreenent of the parties, the case was continued
until January 10, 2002.

Petitioner's notions to anmend the Petition were granted
and the case proceeded under the Second Anended Petition to

Determ ne Validity of Existing Rules.



At hearing, Petitioner presented the testinony of two
Wi t nesses, Dennis Price and John Barnard. Wth the exception
of Exhibit 15, Petitioner's Exhibits 1 through 22, including
t he deposition testinmony of David Still, David Fisk, and Brett
Cunni ngham were admtted into evidence. Exhibit 15 was
rejected.

Respondent presented the testinmony of three w tnesses,
David Still, Brett Cunningham and David Fisk. Respondent's
Exhi bits 1 through 10, including the deposition testinony of
Dennis Price and John Barnard, were admtted into evidence.
The parties' request for official recognition of pertinent
rules of the Florida Adm nistrative Code was granted. The
heari ng had not concluded at the end of the day on January 10,
2002, so the continuation of the hearing was reschedul ed for
January 28, 2002.

A Transcript consisting of three volunes was filed on
February 11, 2002. The parties requested nore than 10 days in
which to file Proposed Final Orders. That request was
granted. The parties tinely filed Proposed Final Orders which
have been considered in the preparation of this Final Order
VWil e the cases were consolidated for hearing, separate final
orders have been prepared addressing the challenge to the
validity of existing rules and the challenge to alleged agency

statenments.



FI NDI NGS OF FACT

Stipul ated Facts

1. Angelo's is a Florida Limted Partnership, whose
address is 26400 Sherwood, Warren, M chigan 48091.

2. The District is an agency of the State of Florida
est abl i shed under Chapter 373, Florida Statutes, with its
address at 9225 County Road 49, Live Oak, Florida 32060.

3. Angelo's owns property in Ham |ton County
approximately four mles to the east of Interstate 75 and to
the north of U.S. H ghway 41, imediately to the east of the
Al apaha Ri ver.

4. Angel o's conducts comercial sand m ni ng operations
on a portion of its property pursuant to various agency
aut hori zations, including an Environnmental Resource Permt
(ERP) issued by the Florida Departnent of Environmenta
Protection (Departnment), Permt No. 158176-001, and a Speci al
Permt issued by Ham I ton County, SP 98- 3.

5. The ERP was issued by the Departnent pursuant to its
aut hority under Chapter 373, Part 1V, Florida Statutes.

Angel 0's mining operations constitute a "mning project" as
that termis used in Section Il1.A 1.e of an Operating
Agreement Concerning Regul ati on under Part |V, Chapter 373,

Fl orida Statutes, and Aquaculture General Permts under



Section 403.814, Florida Statutes, between the District and
t he Departnent (Operating Agreenent).

6. The Operating Agreenent has been adopted as a
District rule pursuant to Rule 40B-400.091, Florida
Adm ni strative Code.

7. Angelo's has filed with the Departnment an application
to nodify its ERP to expand its sand m ning operations into an
area of its property immediately to the west of its current
operations (the "proposed expanded area"). Angelo's
application is being processed by the Departnment at this tine.

8. Angelo's ERP nodification application is being
processed by the Departnent under the Operating Agreenment.

The District has asserted permtting jurisdiction over the
proposed expanded area because the proposed sand m ni ng
activities would occur in what the District asserts to be the
fl oodway of the Alapaha. The District asserts that an ERP
woul d be required fromthe District so that the District can
address the work of the district (WOD) inpacts.

9. Petitioner has not filed a pernit application with
the District regarding the project. It is Petitioner's
position that to do so would be futile.

The Chal | enged Rul es

10. The rules or portions thereof which are chall enged

in this proceeding are as foll ows:



Rul e 40B-1.702(4), Florida Adm nistrative Code, reads as
fol |l ows:

(4) A works of the district permt under
Chapter 40B-4, F.A.C., nust be obtained
prior to initiating any project as outlined
in (3) above within a regulatory fl oodway
as defined by the District.

Rul e 40B-4.1020(12) and (30), Florida Adm nistrative
Code, read as foll ows:

(12) "Floodway" or 'regulatory floodway"
means the channel of a river, stream or
ot her wat ercourse and adj acent |and areas
t hat nust be reserved in order to discharge
t he 100-year flood w thout cunul atively

i ncreasing the 100-year flood el evation
nore than a designated height. Unless

ot herwi se noted, all regulatory floodways
in the Suwannee River Water Managenent
District provide for no nore then one-foot
rise in surface water.

* * *

(30) "Work of the district"” neans those
proj ects and works including, but not
limted to, structures, inmpoundnments,

wel s, streams, and ot her watercourses,
together with the appurtenant facilities
and acconpanyi ng | ands, whi ch have been
officially adopted by the governing board
as works of the district. Wrks of the
district officially adopted by the board
are adopted by rule in Rule 40B-4. 3000 of
this chapter.

Rul e 40B-4. 1030, Florida Adm nistrati ve Code, reads as
foll ows:

(1) The inplenmentation dates of this
chapter are as follows:



Code,

Rul e 40B-4.1040(1)(b) and (c),

(a) January 1, 1986 for Rule 40B-
4.1040(1)(a) which requires persons to
obtai n surfacewater managenent permts.

(b) April 1, 1986 for Rule 40B-
4.1040(1)(b) and Rul e 40B-4.3040 which
requi re persons to obtain works of the
district devel opnent permt if the proposed
devel opnent is in one of the follow ng
areas adopted as a work of the district.

1. The Al apaha River and its floodway in
Ham | t on County, Florida;

2. The Aucilla River and its floodway in
Jefferson, Madison, or Taylor counties,
Fl ori da;

3. The Suwannee River or its floodway in
Col unmbi a, Ham I ton, Lafayette, Madi son, or
Suwannee counties, Florida; or

4. The Wthlacoochee River and its
fl oodway in Ham |ton or Madi son counti es,
Fl ori da.

(c) July 1, 1986 for Rule 40B-4.1040(1)(b)
or 40B-4.3040 which require persons to
obtain work of the district devel opnent
permt if the proposed devel opnent is in
one of the followi ng areas adopted as a
work of the district.

1. The Santa Fe River and its floodway in
Al achua, Bradford, Columbia, G I christ,
Suwannee, or Union counties, Florida; or

2. The Suwannee River and its floodway in
Dixie, Glchrist, or Levy counties,
Fl ori da.

reads as foll ows:

(1) Permts are required as follows:

* * *

Florida Adm nistrative



Rul e

foll ows:

Rul e

(b) Works of the district devel opnent
permt prior to connecting with, placing
structures or works in or across,

di scharging to, or other devel opment within
a work of the district.

(c) When the need to obtain a works of the
di strict devel opment permt is in
conjunction with the requirenments for
obtaining a surfacewater managenment permt,
application shall be made and shall be
consi dered by the district as part of the
request for a surfacewater managenment
permt application. Oherwi se, a separate
wor ks of the district devel opment permt
must be obt ai ned.

40B- 4. 2030(4), Florida Adm nistrative Code, reads as

(4) The new surfacewater managenent
systens or individual works shall not
facilitate devel opment in a work of the
district if such developnents will have the
potential of reducing floodway conveyance.
(enmphasi s suppli ed)

40B- 4. 3000(1)(a), Florida Adm nistrative Code,

as foll ows:

(1) The governing board is authorized to
adopt and prescribe the manner in which
persons may connect with or nake use of

wor ks of the district pursuant to Section
373.085, Florida Statutes. Further,
Section 373.019(15) provides that works of
the district may include streans and
acconmpanyi ng | ands as adopted by the
governing board. In order to inplenent the
non-structural flood control policy of the
district, the governing board finds it is
necessary to prevent any obstruction of the
free flow of water of rivers and streans
within the district. Therefore, the
governi ng board does hereby adopt the

reads



following rivers and their acconpanyi ng
fl oodways as works of the district:

(a) The Al apaha River and its floodway in
Ham | t on County, Florida;

Rul e 40B-4. 3010, Florida Adm nistrati ve Code, reads as
foll ows:

(1) A general works of the district

devel opnent permt nmay be granted pursuant
to the procedures in Rule 40B-1.703 to any
person for the devel opnent descri bed bel ow

(a) Construction of a structure for
single-famly residential or agricultural
use including the leveling of land for the
foundati on and associ ated private water
supply, wastewater disposal, and driveway
access which is in conpliance with al
applicabl e ordi nances or rules of |ocal
government, state, and federal agencies,
and which neets the requirenents of this
chapter.

(2) A general permt issued pursuant to
this rule shall be subject to the
conditions in Rule 40B-4. 3030.

Rul e 40B-4. 3020, Florida Adm nistrati ve Code, reads as
foll ows:

Content of Works of the District
Devel opment Permt Applications.

(1) Applications for a general work of the
district devel opnment permt shall be filed
with the district and shall contain the
fol |l owi ng:

(a) Form 40B-4-5, "Application for Ceneral
Work of the District Devel opment Permt,"
Suwannee Ri ver Water Managenment District,
4-1-86, hereby incorporated by reference
and which contains the follow ng:



1. The applicant's nane and conpl ete
address including zip code;

2. The owner's nane and conpl ete address
if applicant is other than the owner;

3. If applicable, the name, conplete
addr ess, phone nunber, and contact person
of the applicant or owner;

4. Copies of all permts received from

| ocal units of governnment, state, or
federal agencies, specifically a copy of

t he building or devel opnent permt issued
by the appropriate unit of |ocal
governnment, including any variances issued
thereto, and a copy of the onsite sewage
di sposal system permt issued by the

Fl ori da Departnment of Health and
Rehabilitative Services under Chapter 10D
6, Florida Adm nistrative Code;

5. A site plan to scale show ng all

i nprovenents, work, or works with any
conditions or limtations placed thereon;
and

6. Any supporting cal cul ati ons, designs,
surveys, or applicable docunments, which in
the applicant's opinion, may support the
appl icati on.

(2) Applications for individual or
concept ual approval works of the district
devel opnent permts shall be filed with the
district and shall contain the foll ow ng:

(a) Form 40B-4-4, "Application for

Sur f acewat er Managenent System
Construction, Alteration, Operation,

Mai nt enance, and/or Works of the District
Devel opment”, Suwannee River Water
Managenment District, 10-1-85, hereby
adopted by reference and which contains the
fol |l owi ng:

1. The applicant's nanme and conplete
address including zip code;
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2. The owner's nanme and conpl ete address
if applicant is other than the owner;

3. |If applicable, the name, conplete
address, phone nunmber, and contact person
of the owner.

4. General project information including:

a. The applicant's project nane or
identification nunber;

b. The project location relative to
county, section, township, and range, or a
met es and bounds descri ption;

c. The total project area in acres;

d. The total |and area owned or controll ed
by the applicant or owner which is
contiguous with the project area;

e. A description of the scope of the
proposed project including the |land uses to
be served,

f. A description of the proposed
surfacewat er managenment system or work

g. A description of the water body or area
which will receive any proposed di scharges
fromthe systenm and

h. Anticipated begi nning and endi ng date
of construction or alteration.

(3) Copies of all permts received from
or applications made to, |ocal units of
governnment, state, or federal agencies.

(4) A site plan to scale show ng al
i mprovenents, work, or works with any
conditions or limtations placed thereon.

(5) Any supporting cal cul ations, designs,
surveys, or applicable | egal docunents,

11



which in the applicant's opinion, support
the application.

(6) Copies of engineer or surveyor
certifications required by this chapter.

Rul e 40B-4. 3030, Florida Adm nistrati ve Code, reads as
foll ows:

Conditions for |ssuance of Wrks of the
District Devel opnent Permts.

(1) The district will not approve the

i ssuance of separate permts for

devel opnent in a work of the district for
any proposed project that requires a
district surfacewater managenent perm:t
pursuant to Part Il of this chapter. For
such projects, developnment in a work of the
district may be authorized as part of any
surfacewat er managenent permt issued.

(2) The district will not approve the

i ssuance of a works of the district

devel opnent permt for any work,
structures, road, or other facilities which
have the potential of individually or

cunul atively reducing fl oodway conveyance
or increasing water-surface el evations
above the 100-year flood el evation, or
increasing soil erosion. The district wll
presune such a facility will not reduce
conveyance or increase water-surface

el evati ons above the 100-year fl ood

el evation or increase soil erosion if:

(a) Roads with public access are
constructed and laid out in conformance
with the m ninum standards of |ocal
governnment. \Where roads are not required
to be paved, the applicant nust provide
desi gn specifications for erosion and

sedi ment control. \Where roads are required
to be paved, swales will generally be

consi dered adequate for erosion and

sedi ment control;

12



(b) Buildings in the fl oodway are el evated
on piles without the use of fill such that
the | owest structural nmenmber of the first
floor of the building is at an el evati on at
| east one foot above the 100-year fl ood

el evati on;

(c) The area below the first floor of
el evated buildings is left clear and
unobstructed except for the piles or
st ai rways;

(d) A permanent el evati on nmonument is
established on the property to be devel oped
by a surveyor. The nmonunent shall be
adequate to establish |l and surface and

m ni mum bui | dup el evations to the nearest
1/100 of a foot;

(e) No permanent fill or other
obstructions are placed above the natural
grade of the ground except for m nor
obstructions which are | ess than or equal
to 100 square feet of the cross-sectiona
area of the fl oodway on any buil ding or
other simlar structure provided that al
such obstruction devel oped on any single
parcel of land after the inplenmentation
date of this chapter is considered
cunul ati vel y;

(f) No activities are proposed which would
result in the filling or conversion of
wet | ands.

(3) For any structure placed within a

fl oodway whi ch, because of its proposed
desi gn and net hod of construction, may, in
the opinion of the district, result in
obstruction of flows or increase in the
wat er surface el evation of the 100-year
flood, the district may require as a
condition for issuance of a work of the
district devel opnment permt that an

engi neer certify that such a structure wll
not obstruct flows or increase 100-year

fl ood el evati ons.

13



(4) The following conditions shall apply
to all works of the district devel opnent
permts issued for devel opment on | ands
subdi vi ded after January 1, 1985:

(a) Clearing of land shall be Ilimted

[ except as provided in (b) and (c) bel ow
to that necessary to renove di seased

veget ation, construct structures,

associ ated water supply, wastewater

di sposal, and private driveway access
facilities, and no construction, additions
or reconstruction shall occur in the front
75 feet of an area imedi ately adjacent to
a water.

(b) Clearing of vegetation within the
front 75 feet imediately adjacent to a
water shall be limted to that necessary to
gai n access or renmpve di seased vegetation.

(c) Harvest or regeneration of tinber or
agricultural crops shall not be limted
provi ded the erosion of disturbed soils can
be controlled through the use of
appropri ate best managenent practices, the
seasonal scheduling of such activities wll
avoid work during tinmes of high-flood
hazard, and the 75 feet immedi ately

adj acent to and including the normally
recogni zed bank of a water is left inits
natural state as a buffer strip.

(d) As to those | ands subdivided prior to
January 1, 1985, the governing board shall,
in cases of extrenme hardship, issue works
of the district devel opnment permts with
exceptions to the conditions listed in Rule
40B- 4. 3030(4) (a) through (c).

(e) The 75-foot setback in paragraphs (a)
t hrough (d) above shall be considered a

m ni mum depth for an undi sturbed buffer.
The limtations on disturbance and clearing
within the buffer as set out in paragraphs
(a) through (d) above shall apply, and any
runof f through the buffer shall be
mai nt ai ned as unchannel i zed sheet fl ow.

14



The actual depth of the setback and buffer
for any land use other than single-famly
residential devel opment, agriculture, or
forestry shall be cal culated in accordance
with the nmethodol ogy in: "Urban Hydrol ogy
for Small Watersheds", U.S. Departnment of
Agricul ture, Soil Conservation Service,
Engi neering Division, Technical Release 55,
June 1986; and, "Buffer Zone Study for
Suwannee Ri ver Water Managenent District",
Danmes and Moore, Septenber 8, 1988, such

t hat the post-devel opnent conposite curve
nunber for any one-acre area within the
encroachment |ine does not exceed,

1. a value of 46 for areas within the
encroachnment |line with predonm nantly Cl ass
A soils;

2. a value of 65 for areas within the
encroachnment |line with predonm nantly Cl ass
B soils;

3. a value of 77 for areas within the
encroachnment |line with predonm nantly Cl ass
C soils; or

4. a value of 82 for areas within the
encroachnment |line with predonm nantly Cl ass
D soils. (enphasis supplied)

Rul e 40B-4. 3040, Florida Adm nistrati ve Code, reads as
foll ows:
Unl awf ul Use of Works of the District.

(1) It shall be unlawful to connect wth,
pl ace a structure in or across, or

ot herwi se cause devel opnent to occur in a
work of the district without a works of the
district devel opnment permt. The district
may use any renedy available to it under
Chapter 120 or 373, Florida Statutes, and
Chapter 40B-1, Florida Adm nistrative Code,
to cause an unperm tted devel opnent to be
renoved or permtted.

15



(2) It shall be unlawful for any permtted
use to violate the provisions of Chapter
373, Florida Statutes, or this chapter, or
the limting conditions of a works of the
di strict devel opment pernmit. The district
may use any renedy available to it under
Chapter 120 or 373, Florida Statutes, and
Chapter 40B-1, Florida Adm nistrative Code,
to cause the unpermtted use to be renoved
or brought into conpliance with Chapter
373, Florida Statutes, and this chapter.

(3) Danmage to works of the district
resulting fromviolations specified in Rule
40B- 4. 3040(1) and (2) above shall be
repaired by the violator to the
satisfaction of the district. In |lieu of
maki ng repairs, the violator nmay deposit
with the district a sufficient sumto

i nsure such repair.

Rul e 40B-400.103(1)(h), Florida Adm nistrative Code,
reads as foll ows:

(1) In order to obtain a standard general,
i ndi vi dual, or conceptual approval permt
under this chapter or chapter 40B-4,

F.A. C., an applicant nust provide
reasonabl e assurance that the construction,
alteration, operation, maintenance, renoval
or abandonnent of a surface water
managenent system

* * *

(h) WIIl not cause adverse inpacts to a
work of the District established pursuant
to s. 373.086.

Facts Based Upon the Evidence of Record

Hi story of the rules

11. M. David Fisk is Assistant Director of the

District. At the time of the hearing, he had been enpl oyed
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there for 26 and one-half years. He played a significant role
in the rule adoption process of the rules that are the subject
of this dispute.

12. As part of that process, the District entered into a
consulting contract with an engi neering, planning, and
consulting firmand consulted with the U S. Corps of Engineers
and the Federal Emergency Management Agency (FEMA), to conduct
what are described as the FEMA fl ood studies.

13. Additionally, the district comm ssioned an aeri al
phot ography consul tant who provided a series of rectified
ort ho photographs of the entire floodplain of the rivers
within the District, and a surveyi ng subcontractor who
provi ded vertical control and survey cross sections and
hydr ogr aphi c surveys of the rivers. The District also worked
in conjunction with the United States Geol ogical Survey to
accurmul ate all of the hydrologic record avail able on flooding.
The information was given to the U S. Arnmy Corps of Engineers
who, operating under FEMA gui delines for conducting flood
i nsurance rate studies, performed the analytical and conputer
nodeling work to identify the flood plains and fl oodway
boundari es.

14. The District used the amassed know edge of maps,

cross sections and surveys that were devel oped as part of the
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FEMA fl ood studies as technical evidence or support for the
adoption of the works of the district rules.

15. Followi ng a series of public workshops and public
hearings in 1985, the rules were adopted and becanme effective
in 1986. None of the rules were challenged in their proposed
state.

16. The District adopted the floodways of the Suwannee,
Santa Fe, Al apaha, Aucilla, and Wthlacoochee Rivers as works
of the district. According to M. Fisk, the District adopted
the rules pursuant to Section 373.086, Florida Statutes, which
provi ded authority to the District to adopt district works and
Section 373.085, Florida Statutes, which provided authority to
regul ate activities within those works.

The Fl oodway Line

17. Petitioner hired M. John Barnard, a professional
civil engineer, with extensive environnmental permtting
experience, to look at the floodway and fl oodpl ain issues
associated with Petitioner's site and project. M. Barnard
conducted an engi neering study entitled, "Floodplain
Eval uation.” It was M. Barnard's opinion that FEMA's
determ nation of the floodway |ine was | ess than precise. M.
Barnard used FEMA' s data regarding the base flood el evation
but manual |y changed the encroachnment factor resulting in his

pl acenment of the floodway line in a different |ocation than
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determ ned by FEMA. M. Barnard acknow edged that different
engi neers using different encroachnment factors would reach
di fferent concl usions.¥

18. Respondent's expert in hydrol ogy and hydraulic
engi neering, Brett Cunningham noted that the definition of
fl oodway in Rule 40B-4.1020(12), Florida Adm nistrative Code,
is essentially the same definition that used is in the FEMA
regul ati ons and which also is commonly used across the country
in environmental rules and regulations. M. Barnard al so
acknow edged that the District's definition of "floodway", as
found in Rule 40B-4.1020(12), Florida Adm nistrative Code, is
fairly comonly used by environnmental regul atory agenci es.
Moreover, it was M. Cunningham s opinion that the Al apaha
River is a streamor watercourse within the neaning of the
rule and its floodway an acconpanyi ng | and.

19. In M. Cunningham s opinion, the FEMA fl ood
i nsurance studies are wi dely used across the country for a
variety of reasons and are typically relied upon by
hydrol ogi sts and engineers to |locate fl oodways.

20. The definition of "works of the district” in
Rul e 40B-1020(30), Florida Adm nistrative Code, is taken
directly fromthe | anguage found in Section 373.019(23),

Florida Statutes. The statutory definition includes express
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references to streans and ot her watercourses, together with
t he appurtenant facilities and acconpanyi ng | ands.

21. Petitioner alleges that the phrase "will not cause
adverse inpact to a work of the SRAWD" as found in Rule 40B-
400. 103(1)(h) is not clear because it does not identify what
specific adverse inpacts are being reviewed. Wile
Petitioner's expert, M. Price, was not clear as to what the
phrase neans, Respondent's expert, M. Cunni ngham understood
t he neani ng of the phrase and noted that "adverse inpact"” is a
phrase which is very conmmonpl ace in the rules and regul ations
of environmental agencies and is attributed a compnsense
definition.

22. The expert engineers differed in their opinions as
to the meaning of the term "potential for reducing floodway
conveyance" as used in Rule 40B-4.2030(4), Florida
Adm ni strative Code. According to Petitioner's expert
engi neer, M. Barnard, "potential for reducing fl oodway
conveyance" is not a specific termthat is open to
interpretation as an engi neer, and that he cannot quantify
what constitutes "potential." Respondent's expert,

M . Cunni ngham understood the nmeaning of the phrase to be any
increase in floodway conveyance. It was his opinion that

t here was not hi ng about that phrase to cause confusion.
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23. Rule 40B-4.3030, Florida Adm nistrative Code,
addresses conditions for issuance of works of the district
devel opnent permts. Petitioner's expert M. Price testified
that there is no quantification to what constitutes an
"increase in soil erosion" as referenced in subsection (2) and
i nked the reference of soil erosion to a 100-year flood event
referenced in the sane subsection.

24. M. Cunni ngham was of the opinion that there is no
need to quantify an increase in soil erosion in the rule. He
noted that soil erosion is used in a common sense manner and
that attenpting to put a nunmerical limt on it is not
practical and "it's not something that's done anywhere
t hroughout the country. |It's just not sonething that |ends
itself to easy quantification |like flood stages do"

25. M. Cunni nghani s opinion that the words and phrases
whi ch Petitioner asserts are vague are words of common usage
and understanding to persons in the field is the nore
persuasi ve testinmony. This opinion is also consistent with
statutory construction used by courts which will be addressed
in the concl usions of |aw

CONCLUSI ONS OF LAW

26. The Division of Adm nistrative Hearings has

jurisdiction over the parties and subject matter of this
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proceedi ng pursuant to Section 120.56(1) and (3), Florida
St at ut es.

27. Petitioner has proven that it has standing to
chal l enge the rules which are the subject of this dispute.

28. The party attacking an existing agency rule has the
burden to prove that the rule constitutes an invalid exercise

of delegated |egislative authority. Cortes v. State Board of

Regents, 655 So. 2d 132 (Fla. 1st DCA 1995). The challenger's

burden is a stringent one. 1d.; Charity v. Florida State

Uni versity, 680 So. 2d 463 (Fla. 1st DCA 1996).

29. The Second Anmended Petition to Determ ne Validity of
Exi sting Rules alleges that Rules 40B-1.702(4); 40B-4.1020(12)
and (30); 40B-4.1030; 40B-4.1040(1)(b) and (c); 40B-4.2030(4);
40B- 4.3000(1)(a); 40B-4.3010; 40B-3020; 40B-4.3030; 40B-
4.3040; and 40B-400.103(1)(h), Florida Adnm nistrative Code,
are an invalid exercise of delegated |egislative authority
within the context of Section 120.52(8), Florida Statutes.

30. Petitioner asserts that the WOD rules are w thout
statutory authority in that the enabling statutes do not give
the District specific powers or duties to inplenent the WOD
rules; the District materially failed to foll ow the
appl i cabl e rul emaki ng procedures by using FEMA and ot her
sources without identifying the criteria or incorporating it

by reference; are vague, fail to establish adequate standards
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for agency decisions, or vest unbridled discretion in the
District; are arbitrary or capricious, are not supported by
conpetent substantial evidence, and inpose regul atory costs
that could be reduced by the adoption of |ess costly
alternatives that substantially acconplish the statutory
obj ecti ves.

31. While Petitioner argues that as a whole the WOD
rules are an invalid exercise of delegated |egislative
authority, Petitioner focuses on certain rules or portions of
rules as grounds for the alleged invalidity of the existing
rul es.

32. Petitioner asserts that the foll owi ng words and
phrases are vague and arbitrary: the definition of "floodway"
in Rule 40B-4.1020(12); the definition of "work of the
district” in
Rul e 40B-4.1020(30); the phrase "potential of reducing
fl oodway conveyance" in Rule 40B-4.2030(4); and the phrase
"will not cause adverse inpact to a work of the SRWD" in Rule
40B- 400. 103(1)(h), Florida Adm nistrative Code.

33. Petitioner asserts that the definitions of
"fl oodway" and "works of the district" exceed the grant of
rul emaki ng authority, enlarge, nodify, or contravene the
specific provisions of law inplenmented; fail to establish

adequat e standards for agency decisions, and/or vests
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unbridl ed discretion in the District, or are arbitrary or
caprici ous.

34. Further, Petitioner asserts that there is no
quantification in Rule 40B-4.3030(2), Florida Adm nistrative
Code, as to how the prohibition of "reducing soil erosion"
applies to determ ni ng whether or not an activity is
permttable within a WOD; and that there are no clear
criteria, standards, or guidance in the WOD rules for
denonstrating conpliance with the rules resulting in the
District having unbridled discretion.

35. Section 120.52(8), Florida Statutes, reads as
fol |l ows:

(8) "Invalid exercise of del egated

| egi sl ative authority"” neans action which
goes beyond the powers, functions, and

duti es del egated by the Legislature. A
proposed or existing rule is an invalid
exerci se of delegated |l egislative authority
if any one of the follow ng applies:

(a) The agency has materially failed to
foll ow the applicable rul emaki ng procedures
or requirements set forth in this chapter;
(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i mpl enrented, citation to which is required
by s. 120.54(3)(a)l.;

(d) The rule is vague, fails to establish

adequat e standards for agency deci sions, or
vests unbridled discretion in the agency;
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36.

37.

38.

(e) The rule is arbitrary or capricious;

(f) The rule is not supported by conpetent
substanti al evi dence; or

(g) The rule inposes regulatory costs on

t he regul ated person, county, or city which
coul d be reduced by the adoption of |ess
costly alternatives that substantially
acconmplish the statutory objectives.

Section 373.044, Florida Statutes, reads as foll ows:

Rul es; enforcenent; availability of
personnel rul es. —-

The governing board of the district is

aut horized to adopt rules pursuant to

ss. 120.536(1) and 120.54 to inplenent the
provi sions of this chapter. Rules and
orders may be enforced by mandatory

i njunction or other appropriate action in
the courts of the state. Rules relating to
personnel matters shall be nade avail abl e
to the public and affected persons at no
nore than cost but need not be published in
the Florida Adm nistrative Code or the

Fl ori da Adnmi nistrative Wekly.

Section 373.113, Florida Statutes, reads as foll ows:
Adoption of rules by the governing board. —-

In adm nistering the provisions of this
chapter the governing board has authority
to adopt rules pursuant to ss. 120.536(1)
and 120.54 to inplenent provisions of |aw
conferring powers or duties upon it.

Section 373.171, Florida Statutes, reads as foll ows:

(1) In order to obtain the nost benefici al
use of the water resources of the state and
to protect the public health, safety, and
wel fare and the interests of the water
users affected, governing boards, by action
not inconsistent with the other provisions
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of this law and wi thout inpairing property
ri ghts, my:

(a) Adopt rules or issue orders affecting
the use of water, as conditions warrant,
and forbidding the construction of new
diversion facilities or wells, the
initiation of new water uses, or the
nodi fi cation of any existing uses,
diversion facilities, or storage facilities
within the affected area.

(b) Regulate the use of water within the
affected area by apportioning, limting, or
rotating uses of water or by preventing

t hose uses which the governing board finds
have ceased to be reasonabl e or beneficial.

(c) Issue orders and adopt rul es pursuant
to ss. 120.536(1) and 120.54 to inpl enent
the provisions of this chapter.

(2) In adopting rules and issuing orders
under this law, the governing board shal
act with a viewto full protection of the
existing rights to water in this state
insofar as is consistent with the purpose
of this |aw.

(3) No rule or order shall require any
nodi fication of existing use or disposition
of water in the district unless it is shown
that the use or disposition proposed to be
nmodi fied is detrinental to other water
users or to the water resources of the
state.

(4) Al rules adopted by the governing
board shall be filed with the Departnment of
State as provided in chapter 120. An
information copy will be filed with the
Department of Environnental Protection.

39. Section 373.019(23), Florida Statutes, reads as

foll ows:
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40.

(23) "Wbrks of the district” nmeans those
proj ects and works, including, but not
limted to, structures, inmpoundnents,

wel I's, streams, and ot her watercourses,
together with the appurtenant facilities
and acconpanyi ng | ands, whi ch have been
officially adopted by the governing board
of the district as works of the district.

Section 373.085, Florida Statutes, reads as foll ows:

Use of works or land by other districts or
private persons. —-

(1) The governing board has authority to
prescribe the manner in which | ocal works
provi ded by other districts or by private
persons will connect with and make use of
the works or land of the district, to issue
permts therefor, and to cancel the permts
for nonconpliance with the conditions

t hereof or for other cause. It is unlawful
to connect with or make use of the works or
| and of the district w thout consent in
witing fromits governing board, and the
board has authority to prevent or, if done,
estop or termnate the sane. The use of
the works or land of the district for
access is governed by this section and is
not subject to the provisions of s. 704.01.
However, any |land or works of the district
whi ch have historically been used for
public access to the ocean by neans of the
North New River Canal and its tributaries
may not be closed for this purpose unl ess
the district can denonstrate that
significant harmto the resource woul d
result from such public use.

(2) Damage resulting from unl awful use of
such works, or fromviolations of the
conditions of permt issued by the board
shall, if made by other than a public
agency, be subject to such penalty as is or
may be prescribed by law and in addition
thereto by a date and in a manner

prescri bed by the board, repair of said
damage to the satisfaction of said board,
or deposit with said board a sum sufficient
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therefor, and if by a public agency, then
at the expense of such agency the repair of
said damage to the satisfaction of the
board or the deposit with said board of a
sum sufficient therefor

41. Section 373.086, Florida Statutes, provides in
pertinent part:
PROVI DI NG FOR DI STRI CT WORKS. —-

(1) In order to carry out the works for
the district, and for effectuating the

pur poses of this chapter, the governing
board is authorized to cl ean out,

strai ghten, enlarge, or change the course
of any waterway, natural or artificial,
within or without the district; to provide
such canal s, |evees, dikes, dans,

sl ui ceways, reservoirs, holding basins,

fl oodways, punping stations, bridges,

hi ghways, and other works and facilities
whi ch the board nmay deem necessary; to
establish, maintain, and regul ate water
levels in all canals, |akes, rivers,
channel s, reservoirs, streans, or other
bodi es of water owned or maintained by the
district; to cross any highway or rail way
with works of the district and to hold,
control, and acquire by donation, |ease, or
purchase, or to condemm any |and, public or
private, needed for rights-of-way or other
pur poses, and may renpve any buil ding or

ot her obstruction necessary for the
construction, maintenance, and operation of
the works; and to hold and have full
control over the works and rights-of-way of
the district.

(2) The works of the district shall be

t hose adopted by the governing board of the
district. The district may require or take
over for operation and nmai ntenance such

wor ks of other districts as the governing
board may deem advi sabl e under agreenment
with such districts.
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Rul e Chal |l enge Anal ysi s

Section 120.52(8)(a), Florida Statutes

42. Petitioner alleges that the agency has materially
failed to follow the applicable rulemaking authority by using
criteria from FEMA and ot her sources wi thout identifying the
criteria or incorporating any of it by reference. 1In the
context of an analysis of the procedural requirenments of
rul emaking, it is not necessary for the agency to incorporate
the informati onal source by reference.

43. The rules in question were adopted over 20 years
ago. The foregoing findings of fact outline the process used
by the Board in its rule adoption. There is no conpetent
evidence in the record that Respondent failed to foll ow the
appl i cabl e rul emaki ng procedures that existed at the tinme of
the rul e adopti on.

Section 120.52(8)(b)and (c), Florida Statutes

44. Petitioner asserts that the District's definitions
of "floodway" and "works of the district" as found in Rule
40B-4.1020(12) and (30), Florida Adnmi nistrative Code, exceed
its rulemaking authority and enlarge, nodify or contravene the
specific law i npl enented in violation of Section 120.52(8)(b)
and (c), Florida Statutes.?

45. Petitioner asserts in its Proposed Final Order that

Rul e 40B-4. 3000, which identifies the works of the district,
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is invalid because the agency has exceeded its grant of
rul emaki ng authority and the rule enlarges, nodifies, or
contravenes the specific provisions of |aw inplenmented.?

46. Section 373.044, Florida Statutes, authorizes the
governing board of directors of the District to adopt rules to
i mpl ement the provisions of Chapter 373, Florida Statutes.
Section 373.171(1), Florida Statutes, contains simlar
| anguage. Section 373.113, Florida Statutes, grants authority
to the governing board of the District to adopt rules to
i npl ement provisions of |aw conferring powers or duties upon
it.

47. Section 373.086(1), Florida Statutes, grants broad
authority to the District in regulating its works of the
district, includes a specific reference to providing such
"fl oodways" which the board may deem necessary, and gives
“"full control"™ over the works of the district to the governing
board of the water managenment district. Section 373.085,
Florida Statutes, authorizes the governing board of water
managenent districts to prescribe the manner in which |ocal
wor ks provi ded by other districts or by private persons wll
connect with and nake use of the works or |and of the
District.

48. Section 373.086(2), Florida Statutes, confers powers

and duties on the governing board of the District and states
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that the works of the district shall be those adopted by the

governing board of the district. Moreover, the definition of
"work of the district" in Rule 40B-4.1020(30), Florida

Adm ni strative Code, is taken directly fromthe | anguage found
in Section 373.019(23), Florida Statutes.

49. "The authority to adopt an adm nistrative rul e nust
be based on an explicit power or duty identified in the
enabling statute . . . [T]he authority for an adm nistrative
rule is not a matter of degree. The question is whether the
statute contains a specific grant of |egislative authority for
the rule, not whether the grant of authority is specific

enough." Florida Board of Medicine, et al., v. Florida

Acadeny of Cosnetic Surgery, Inc., et al., (enphasis in

original) (27 Fla.L. Wekly D230), quoting Southwest Florida

Wat er Managenent District v. Save the Manatee Club, Inc., 773

So. 2d 594, 599 (Fla. 1st DCA 2000).*

50. Based upon the statutory authority outlined above,
the District has not exceeded its grant of rul emaking
authority and the chall enged rules do not enlarge, nodify, or
contravene the specific provisions of |aw inplenented.
Further, the challenged rules inplement or interpret the

specific powers and duties granted by the enabling statute.
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Section 120.52(8)(d) and (e), Florida Statutes

51. Petitioner alleges that the entire body of WOD rul es
is vague, fails to establish adequate standards for agency
deci sions, or vests unbridled discretion in the agency.

52. In particular, Petitioner asserts vagueness
regardi ng the above referenced definition of "floodway, "
describing the definition of floodway as "too vague for a
person using standard engi neering practices to determ ne the
| ocation of the floodway within the District's WOD."¥

53. The evidence suggests otherwi se. The definition of
"fl oodway" in Rule 40B-4.1020(12) is essentially the sane
definition that is used in the FEMA regul ations and t hat
definition is componly used across the country in
envi ronnental rules and regul ati ons.

54. Petitioner asserts that the phrase "potential of
reduci ng fl oodway conveyance" in Rule 40B-4.2030(4), Florida

Adm ni strative Code, is vague and arbitrary in that one cannot

gquantify what constitutes "potential." The word "potential”
has a plain and ordinary nmeaning: "existing in possibility:
capabl e of devel opnent into actuality.” Webster's N nth New

Col | egi ate Dictionary.

55. Petitioner asserts that the phrase "will not cause
adverse inmpact” in Rule 40B-400.103(1)(h), Florida

Adm ni strative Code, is vague and arbitrary. As established
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in the findings of fact, the phrase "adverse inpact" is
commonly used in the rules and regul ati ons of environnment al
agenci es. ®

56. An adm nistrative rule is invalid if the rule
requires the performance of an act in terns that are so vague
t hat persons of common intelligence nust guess at its neaning.

Sout hwest Fl ori da Water Managenment District v. Charlotte

County, 774 So. 2d 903 (Fla. 2nd DCA 2001), citing Donato v.

Anmeri can Tel ephone & Tel egraph, 767 So. 2d 1146 (Fla. 2000).

57. \Where the | egislature has not defined words or
phrases, they must be construed in accordance with their
common and ordi nary meaning. "The words in a statute nust be
construed according to their plain and ordinary meani ng, or
according to the meaning assigned to the terns by the class of

persons within the purview of the statute.” Southwest Florida

Wat er Managenent District v. Charlotte County, supra, citing

Fl ori da East Coast |ndustries v. Departnent of Comunity

Affairs, 677 So. 2d 357 (Fla. 1st DCA 1999).

58. The words "fl oodway," "potential," and "adverse

i npact,” are commmnly used and understood by the class of
persons within the purview of the District's enabling
statutes. Modreover, "soil erosion"” is used in the context of
the rule in a common sense manner whi ch does not necessitate

putting a nunerical limt on it.
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59. Petitioner further asserts that there are
insufficient criteria and standards in Rule 40B-3030(2) and
(3), Florida Adm nistrative Code, which addresses conditions
for issuance of works of the district, resulting in the
di strict having unbridled discretion.

60. Sections 373.085 and 373.086, Florida Statutes, give
the District broad authority to provide for, adopt, and
regul ate activities of works of the district. The WOD rul es
i npl ement the powers and duties conferred upon the District by
the Legislature. "The Legislature itself is hardly suited to
anticipate the endl ess variety of situations that may occur or
to rigidly prescribe the conditions or solutions to the often

fact-specific situations that arise.” Avatar Devel opnent

Corp. v. State, 723 So. 2d 199 (Fla. 1998).

61. The | anguage of the chall enged rules is not vague,
and uses words and phrases commonly used by persons dealing
with environmental regulatory agencies. The |anguage of the
chal | enged rul es does not fail to establish adequate standards
for agency decisions or vest unbridled discretion in the

agency. See Humhosco, Inc. v. Departnment of Health and

Rehabilitative Services, 476 So. 2d 258, 261 (Fla. 1st DCA

1985); and Sout hwest Fl ori da Water Managenent District v.

Charl ot e County, supra.
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62. "Arule is "arbitrary' if it is not supported by
facts or logic, and 'capricious' only if it is irrational."

Fl ori da Board of Medicine v. Florida Acadeny, supra, at 18,

citing Board of Clinical Laboratory Pers. v. Florida Assn. O

Bl ood Banks, 721 So. 2d 317, 318 (Fla. 1st DCA 1998).

63. As established in the findings of fact, the
chal Il enged rul es are supported by facts and logic. The
chal l enged rules are rational. Based upon the evidence
present ed, the | anguage of the challenged rules is not
arbitrary or capricious.

Section 120.52(8)(f), Florida Statutes

64. Petitioner alleges that the WOD rul es are not
supported by conpetent substantial evidence. The scope of
reviewin this proceeding is limted to whether legally
sufficient evidence exists to support the rules. An
Adm ni strative Law Judge may not independently reweigh the
evi dence, assess the credibility of, or substitute judgnment

regardi ng the wisdomof the rules. Florida Board of Medicine,

et al., v. Florida Acadeny of Cosnmetic Surgery, Inc.; et al.,

supra. Based upon the evidence of record, legally sufficient
evi dence exists to support all of the WOD rules. Accordingly,

the WOD rul es are supported by conpetent substantial evidence.
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Section 120.52(8)(g), Florida Statutes

65. Petitioner asserts that the WOD rul es i npose
regul atory costs on the regul ated person, county, or city
whi ch coul d be reduced by the adoption of |ess costly
alternatives that substantially acconplish the statutory
obj ecti ves. Subsection (g) of Section 120.52(8) was added
in 1996 and was not in existence in 1985 when the subject
rul es were adopted. A general rule of statutory construction
is that a substantive statute will not operate retrospectively

absent clear legislative intent to the contrary. State Farm

Mutual Auto | nsurance v. Laforet, 658 So. 2d 55, 61 (Fla.

1995) .7 There is nothing in the Second Anmended Petition
whi ch raises a concern that the District did not conmply with
the requirements that existed at the tinme of adoption
regardi ng econom c i npact.

66. Finally, Petitioner challenges the validity of the
WOD rul es as applied. Those argunents will not be addressed
in this order as that is beyond the scope of this proceeding.
The fact that as agency may erroneously or wongfully apply a
rul e does not invalidate the rule. The remedy for an
erroneous application of a rule is a proceeding under Section

120.57(1), Florida Statutes.® Hasper v. Departnent of

Adm ni stration, 459 So. 2d 398 (Fla. 1st DCA 1984).
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ORDER

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

ORDERED:

1. The Second Anended Petition to Determ ne Validity of
Exi sting Rules is dismssed.

2. Respondent's request for attorney's fees pursuant to
Section 120.595, Florida Statutes, is denied.

DONE AND ORDERED this 12th day of April, 2002, in

Tal | ahassee, Leon County, Florida.

BARBARA J. STAROS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the

Di vi sion of Adm nistrative Hearings
this 12th day of April, 2002.

ENDNOTES

1/ A nore detailed analysis of M. Barnard's nethodol ogy and
conclusion will not be addressed here. Whether there is an
alternative nmethod or even a better nethod than that chosen by
the District does not matter in a facial challenge to the
validity of an existing rule. State Departnent of Health and
Rehabilitative Services v Framat Realty, 407 So. 2d 238 (Fla.
1st DCA 1981).

2/ Petitioner's vagueness argunent focused nore on the
definition of "floodway". While the Second Amended Petition
to Determine Validity of Rules alleged the definition of
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"works of the district" was vague, Petitioner's primary
argunment was that the definition of "works of the district”
had no statutory authority.

3/ \While the Second Amended Petition to Deternmine Invalidity
of Existing Rules enunerates Rule 40B-4.3000 as part of the
rule validity challenge, the ground that this rule violates
(b) and (c) was not clearly alleged. In any event, the
district has the statutory authority to adopt the Al apaha
River as a work of the district.

4/ The Court in Florida Board of Medicine, supra, discussed
the requirements of the "flush left" | anguage of Section
120.52(8), Florida Statutes, in conjunction with its analysis
of subsections (b)and (c). Accordingly, that analysis is
utilized here.

5/ The Second Anended Petition alleges that the definition of
"works of the district” is also vague, fails to establish
adequat e standards for agency decisions or vests unbridl ed

di scretion in the agency. However, in its Proposed Fi nal
Order, Petitioner focuses on subsections (b) and (c) of
Section 120.52(8) as the basis of its argunent regarding the
invalidity of the definition of "works of the district".

6/ \While the Second Anended Petition to Determ ne Validity of
Rul es alleged the definition of "works of the district" is
vague, Petitioner's primary argunent is that "works of the
district” has no statutory authority and is, accordingly,

di scussed under that criterion.

7/ Conpare to section 9, Chapter 96-159, Laws of Florida,

whi ch required agencies to identify each rule or portions

t hereof which exceeded the rul emaking authority of the flush
| eft | anguage of Section 102.52(8), Florida Statutes.
Accordingly, the analysis of the rules herein regarding
specific legislative authority was nade under the "new'
standard, not the one in existence at the tinme the rules were
adopt ed.

8/ This is not a finding that the District erroneously or

wrongfully applied its WOD rules to Petitioner or to anyone
el se.
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120. 68,
Florida Statutes. Review proceedings are governed by the

Fl ori da Rul es of Appellate Procedure. Such proceedings are
commenced by filing the original notice of appeal with the
Clerk of the Division of Adm nistrative Hearings and a copy,
acconmpani ed by filing fees prescribed by law, with the
District Court of Appeal, First District, or with the District
Court of Appeal in the Appellate District where the party
resides. The notice of appeal nust be filed within 30 days of
rendition of the order to be reviewed.
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